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Following the 2000 report of the Institute of Medicine,
To Err Is Human , which documented that as many as
98,000 people in this country die of medical errors
every year, medical, hospital, and governmental
agencies began to consider changes in hospital
systems. The report had found that errors were much
more likely to result from systemic problems than
from inept health care providers. Progress in re-
inventing hospital systems has been very slow,
although some institutions have made great gains.
“Medical errors” may be of several types. Some
lead to malpractice claims, many do not. Many people
who have been severely injured by errors never file

Medical Errors

claims. Making a medical mistake is not necessarily
“malpractice”

There are six elements a patient must prove in
order to win a malpractice case: a physician-patient
relationship must exist, the care provider must owe
the patient a duty of care, evidence (usually expert
testimony) must be presented that there was a failure
in some part of the duty of care, there must proof that
the lack of care was the proximate cause of harm, and
proof of evidence that harm occurred. The patient
must also prove his or her assessment of damages.

Solutions to the problem of patient injuries are
suggested.

tilators is associated with fewer cases of pneumonia. Where

In 2000, the Institute of Medicine publish&lErr IsHu-  there have been vigorous campaigns in hospitals to require
man,* a study which demonstrated that as many as 98,08@ndwashing, there are many fewer infections from IV lines.
people in this country die every year as the result of medi- The Veterans’ Administration (VA) system has prob-
cal errors. It called upon leadership in medicine and iably advanced most quickly in this area, since it has far
government to begin to make the medical environment safetore control over physicians’ behaviors than either com-
Its chief finding was that most serious medical errors araunity hospitals or academic medical centers do. In par-
systemic—and are not caused by health care providers mékular, in 1998 the VA created the National Center for Pa-
ing egregious mistakes. Although approaching the proltient Safety (NCPS) to evaluate adverse events and “close
lem of medical errors as a systemic one has many criticalls” and then implement changes for patient safety across
including those who believe that not blaming individualshe VA systent. The VA uses electronic medical records,
for errors will weaken accountability for physicigntie computerized order entry, and bar-coded medicafions.
report has increased the efforts of organizations such as Examples also abound outside of the VA system. One aca-
Agency for Healthcare Research and Quality, the Joidemic hospital made changes in both physical plant and
Commission for the Accreditation of Hospitals (JCAHO)procedures after studying the Toyota assembly line. Those
and other health care leaders to seek improvements. changes resulted in improvements in patient care, patient

It has now been five years since the original report wastisfaction, and fiscal savings.
published. In reviewing progress since that time, a very However, in some circumstances, changes have been
recent articlequestions the national commitment to changimplemented without adequately studying whether errors
ing the hospital environment. Many approaches to preverifave in fact been prevented without incurring other unin-
ing and dealing with medical errors have been attemptagnded, and equally adverse, effects on delivery of medical
with varying success. Where systems changes have beene. For example, one recent article suggested that com-
made, many of the most common injuries, including sonmguterized order entry can decrease erroneous orders (errors
with very serious consequences to patients, have becoofecommission) but had the unintended consequence of
much less common. For example, many fewer patients dieleting necessary orders (errors of omission) such as anti-
from accidental injections of potassium chloride now thdsiotics and pain medicatiodsln another provocative
the drug has been removed from readily accessible nursistgidy, infection control procedures that isolate patients
unit shelves. Properly reclining the beds of patients on vedecreased the degree of monitoring of those patients and
increased their dissatisfaction, suggesting that their per-
sonal care was compromised for the greater good of pre-
venting infectious spredd.

What is “a medical error?” (and not all errors cause
injuries, in medicine or in any other field). “Error” can be
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aim (an error of planning.)” If the error injures the patient, to address systematically.
is known as an “adverse event.” If an error (regardless of cause) occurs, the physician’s
Adverse events fall into three categofies: response is critical to sorting out the situation. Discussions
(1) Overuse: The patient receives treatment of no valwéth the patient or the patient’s family and other interven-
and which in itself may have risks. For example, a patienttiwns can materially decrease the likelihood of a claim.
diagnosed as having a pulmonary embolus, is treated, haBgere have been several excellent studies documenting
life threatening bleeding episode as a result of the tredlat there are two basic reasons why patients make the de-
ment, and the diagnosis is later demonstrated to have begsion to sue for malpractié¢éFirst, the cause is the patient’s
wrong. or family’s conviction, in the face of an obviously bad out-
(2) Underuse: The patient fails to receive needed tre@vme, that the medical team is lying to them, covering
ment. For example, a patient is followed only by physicalomething up, will not talk to them at all, or simply will not
examination for months of new onset progressive adeprovide a credible story about what had happened. Most of
opathy, which is later shown on biopsy to be an aggressitreem also feel that the physicians had not listened to them
lymphoma. When the diagnosis is finally made, the patiebefore the bad result. Second, in serious cases, the cost of
has advanced disease and organ dysfunction, and rapiddying for the patient or repairing the damage far exceeds
dies of his disease. the family’s available financial resources and the only way
(3) Misuse: Errors and defects in treatment. This catare can be provided is with the proceeds of the malprac-
egory is what most physicians think of as “malpracticetice case.
For example, a hematologist misinterprets cytogenetic and To appropriately deal with errors expeditiously and
pathology reports and treats a patient with CML with highdecrease the likelihood of a malpractice suit, all hospitals

dose induction chemotherapy for AML. have procedures for reporting errors to a risk manager, hos-
pital in-house counsel, or other entity, and those should be
Malpractice followed as soon as possible. The earlier discussions or

While no one doubts that prevention of medical errors igterventions take place, the less likely the patient is to
necessary for good care, another more personal reasonféal that no one cared about what happened. The situation
preventing errors is to avoid malpractice stfith fact, can be discussed honestly with the patient without using
reluctance to report personal errors and discuss reasonslémguage (such as “that was the dumbest thing | ever did”)
errors in a public setting due to concern about lawsuits tisat might provoke a visit to a lawyer. “I'm sorry it hap-
probably one of the more difficult and entrenched physpened” is NOT an admission of fault. It may be counter-
cian behaviors impeding faster progress in medical errortuitive to physicians that admission of error accompa-
reduction!! While all medical errors do not constitute “mal-nied by sincere apology can help avert a malpractice suit,
practice,” a poor outcome is usually the impetus for a lavibut such acknowledgment may mollify a dissatisfied pa-
suit. Many studies have indicated (and any in-house lawent!* Any discussions about what happened and what
yer at a university hospital can tell you) that hospital recondas done about it should be documented in the patient’s
reviews show an amazing disconnect between injured pahart.
tients and people filing malpractice suits—many of those
seriously injured never sue, and many people who do siE&ments of a Successful Malpractice Case
have no cause for doing $oFinding a method of fairly In order for a patient to succeed in bringing a malpractice
compensating those injured by true malpractice and rejestit, he or she must prove the existence of six elements of
ing compensation for those who don’t deserve itis the qudsis or her case, and it is never the duty of the defendant
tion we struggle to answer. Defense attorneys who beliep@ysician or hospital to disprove them:
they are unlikely to win usually settle before a case comes
to court. Because of this selection bias, once a malpractiteExistence of physician-patient relationship
case goes to court, the verdict is likely to be favorable fdme patient must prove the existence of a physician-pa-
the physician defendant (> 80% of cases) although the p&ent relationship with the defendant physician. While this
sonal toll may be extremely high. is usually obvious, in some cases, it may not be. Suppose a
There are very, very few malpractice suits against hepecialist at a medical center receives a call from a primary
matologists and of those that are, a very high percentaggre physician in a remote town asking advice on the care
deal with systemic errors—for example, a chemotheramf a patient. The patient's name is never mentioned, just
drug ordered by a hematologist was given incorrectly ithat she is a female aged 26. The specialist listens to the
the clinic. Efforts such as computerized order entry, triplghysician’s description of the patient’s problems and what
checking chemotherapy doses, armbands for patients he plans to do about it, and the specialist says the plans
ceiving outpatient therapy or procedures, and other safezem reasonable to her. She never reviews a medical record,
guards can decrease the likelihood of these errors. The othever examines the patient, and never speaks or writes to
types of errors made by hematologists are likely to be miie patient. She never again discusses the case with the
cellaneous errors of diagnosis or treatment that are harghdrysician.
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The patient files a malpractice suit against both thieave the same blood type, and the error is discovered be-
primary care physician and the specialist. The court woufdre any other harm occurs.
dismiss the case against the specialist since no physician-

patient relationship was established. 5. Evidence that harm occurred
In any case, proof of harm is required and there can be no
2. Duty of care finding of malpractice without it. Hurt feelings are not

The patient must prove that the defendant physician owedough. For example, in one anecdote, a man had an allo-
him or her a duty of care. The duty of care to a patient lgeneic stem cell transplant and made a full recovery. A year
any health care provider entails the use of skill, care ahater, his nephew, the medical student, came to see him. The
knowledge that a person with the same training would hanephew told him that he had had a 40% chance of dying
used under the same or similar circumstances. with that procedure and was very lucky he hadn’'t. The
The use of skill means basically manual dexterity ipatient did not remember any conversation with his doc-
the execution of a medical procedure—for example, thters about the risk of death, was furious, and sued the doc-
hematologist/oncologist knows how to perform a bontors for failure to obtain his informed consent. The court
marrow aspirate. dismissed the claim on the ground that the patient suffered
The use of care means that one is careful while execab harm—he was manifestly not dead (the allegedly non-
ing the procedure or making the diagnosis—one is payimisclosed risk had not occurred) and he had recovered from
attention to what one is doing. Failure to pay attentiohis problem for which the transplant was performed.
causes more legitimate malpractice claims than any other
cause. When things become routine (except, of course, BrAssessment of damages
the patient) attention slips, distractions enter, and harm@nce harm and the elements of the patient's damage have
done. For example, a young patient with no known riskeen proved, the jury assesses damages. Damages—the
factors is admitted with a deep vein thrombosis. The pamount of money assessed against the losing party—are of
tient has the appropriate workup, but the results demotiree types in any sort of personal injury case:
strating a hypercoagulable state are never checked. The “Actual damages” are those that are proven losses: the

patient has a recurrent life-threatening clot. cost of repairing the damage, the cost of protracted
The use of knowledge means one knows what one is institutional or nursing home care for the patient, lost
doing—the “book learning” part of the care of patients. wages, and other items that can be assessed economi-

All of these elements must be performed at the level of cally. For children, the elderly, and those who do not
a physician with the same training and within the same have jobs, “actual damages” can be very small if noth-

circumstances. ing can be done to alleviate the problem.
» “Pain and suffering” damages are those awarded to
3. Evidence compensate the patient for limitations on his or her

In order to prove that the defendant physician was negli- life and the elements of suffering that cannot be eco-

gentin some part of the duty of care, the patient must present nomically assessed.

at least one expert witness, except for the rare instance tn “Punitive” damages are damages awarded for deliber-

which the alleged malpractice involved something a lay ate infliction of harm or “callous disregard” of the

jury can understand on its own. patient's welfare and are awarded only in a tiny num-
The expert witness must be qualified in the same field ber of cases. Punitive damages are not covered by mal-

as the defendant. He or she must testify quite specifically practice insurance, so must be paid out of the

about the applicable standard of care and in what manner defendant's own pocket.

the defendant breached that standard. Unfortunately, there

are many doctors who make their living as “hired gunMany “mistakes” are not considered “malpractice.” For

expert withesses, almost always for malpractice plaintiffexample, a patient comes with symptoms that could be

Little, if anything, is ever done by their own profession teither disease A or disease B. All the appropriate diagnos-

restrain these physicians. tic tests are done and the results are inconclusive. The phy-
sician says, “I think you have B, but it could be A” and
4. Cause of harm treatment for B proceeds. Several months later it becomes

There must also be proof that the lack of due care was tiné@dent that the patient actually has A. That would not be
proximate cause of harm to the patient. Some horrendotmnsidered “malpractice” by anyone. The standard of care
errors don't hurt the patient and thus cannot sustain a méds diagnosis has clearly been met. On the other hand, if the
practice suit, although they should certainly result in sysame patient comes in and the physician says “l am sure
tem changes. For example, a hospital patient in a two-bgou have B and there is no need for tests, so we can just
room is given a blood transfusion intended for the othdregin treatment,” malpractice has probably occurred.
patient because the patient's arm band is not appropriately Almost all physicians have malpractice insurance, and
checked. Fortunately for all concerned, the two patientsuch has been made of the high costs of coverage. One

Hematology 2005 505



suggested solution is simply to cap malpractice awardReferences
Caps on awards, which already exist in some states, hdveCommittee on Quality of Health Care in America, Institute of

not resulted in lower premiumsand have hurt the most Medicine. To_Err is Human: Building a Sa]_‘er Health Care
P System. National Academy Press, Washington, D.C., 2000.

grievously injured. Suppose a young child sustains a sg- | sape (L. Error in medicine. JAMA. 1994:272:1851-1857.
vere brain injury due to malpractice. In a state with 8 Leape LL, Berwick DM. Five years after To Err is Human
$250,000 cap, his rehabilitation and lifetime care will ex- Wwhat have we leared? JAMA. 2005;293:2384-2390.
haust that sum well before he grows into a normal life es: Heget JR, Bagian JP, Lee CZ, Gosbee JW. System
. . . . innovation: Veterans Health Administration National Center
pectancy in which he will never care for himself. for Patient Safety. J Qual Improve. 2002:28:660-665.
If the object is to reduce the rise in malpractice prems. Haugh R. Reinventing the VA. Hospitals and Health Net-
ums, then application of the Sherman Anti-trust Act to \évorks.”2023; 22:50-55. -
ina i ; Connolly C. Toyota assembly line inspires improvements at
malpractlcg ms.urers has pe.en suggested as a pqs&ble S%Iuhospital. Washington Post, Friday, June 3, 2005, Page AO01.
tion. Including insurers within the same competitive regu; Koppel R. Metlay JP. Cohen A. et al. Role of computerized
lations required of all other industries in the country could physician order entry systems in facilitating medication
help control prices since most states currently only have errors. JAMA. 2005;293(10):1197-203.

one dominant insurer so there is little incentive to compefe Stelfox HT, Bates DW, Redelmeier DA. Satfety of patients
P isolated for infection control JAMA 2003; 290 (14): 1899-905.

on rates_- . . 9. Chassin MR, Galvin RW, National Roundtable on Health
While much of the focus in the media on the “malprac- care Quality. The urgent need to improve health care quality:

tice crisis” refers to high premium costs and some allega- Institute of Medicine National Roundtable on Health Care

tions of loss of practitioners in key areas (such as rurg| Quality. JAMA. 1998;280:1000-1005. _

b . 6 Ff)1 di d y h ( hi . Blendon RJ, DesRoches CM, Brodie M, et al. Views of

0 Ste.thICIanS), other stu |e§ 0 not show such losses o practicing physicians and the public on medical errors. N

physician powet! Another hidden cost may be the prac- Engl J Med. 2002;347:1933-1939.

tice of defensive medicine (changes in physician behavit. Weissman JS, Annas CL, Epstein AM, et al. Error reporting

driven by fear of malpractice suits rather than delivery of ;‘885‘_"23%‘_’;‘3’;% Syoems: views from hospital leaders. JAMA.

gOOd mEd'Cal care) There. is some evidence _that CC)Stslg.fStuddert DM, Mello MM, Brennan TA. Medical malpractice. N

defensive medicine may drive overall costs up in areas and Engl J Med. 2004;350:283-292.

specialties with the highest malpractice premidins. 13. Hickson GB, Clayton EW, Githens PB, Sloan FA. Factors
that prompted families to file malpractice claims following
perinatal injuries. JAMA. 1992;267:1359-1363.

Summary 14. Gallagher TH, Waterman AD, Ebers AG, et al. Patients’ and

The Institute of Medicine report stated that by 2010 (in 5 physicians’ attitudes regarding the disclosure of medical

more years) there should be a 90% reduction rate in noso-errors. JAMA. 2003;289;1001-1007. o

comial infections, a 50% reduction in medication errorg->- Sloan FA. Limiting damages for “pain and suffering in

o ducti te in errors associated with hi medical malpractice. N C Med J. 2903;64:191—194.

and a 90% reduction rate gﬂ?. Sachs BP. A 38-year-old woman with fetal loss and hyster-

harm medications such as chemotherapy. We appear to havectomy. JAMA. 2005;294:833-840.

much work ahead to achieve these goals, since many of ﬂiegé%angFAé hélalpractice, insurance, and the Feds. Duke Mag.

; P H 5;91:3-6.

easpr, more obvious solutlons'already are part of Curre1 t.Studdert DM, Mello MM, Sage WM, et al. Defensive medicine

practice. Whether a decrease in actual error rate throug among high-risk specialist physicians in a volatile malprac-

systems approaches and better handling of medical errorstice environment. JAMA. 2005:293:2660-2662.

when they do occur improves the malpractice climate also

awaits further experience.

506 American Society of Hematology



